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and time [sic] to re-design the system.”®® No quantification of the costs is provided. Elsewhere,
in fact, Endgate Corporation states that “[t]he preamps, power amps, IF amps and mixers are all
typically broadband in nature and essentially already have the performance needed for a 24 GHz
radio.”*!

Clearly, the belated technical submissions in this docket do not support the 4:1
equivalency ratio. Indeed, these documents raise many more questions than they answer, both
procedurally and technically. This information is precisely the type of material that should be

subjected to the crucible of the public notice and comment process.

IV.  MWCA HAS STANDING TO FILE A PETITION FOR RECONSIDERATION
CHALLENGING THE DEMS RELOCATION ORDER

Not content with having the FCC unlawfully bypass public notice and comment prior to
issuance of the DEMS Relocation Order, Teligent now goes to extraordinary lengths to preclude
public participation after the fact. Teligent argues that the petitioners lack standing and,
incredibly, that MWCA’s not having disclosed its membership somehow violates Teligent’s due
process rights. No demonstration of standing, however, is required under Section 1.429 of the

Commission’s rules.” Teligent’s “due process” claim is, if possible, even more specious. The

“Id at4.

“ Memorandum from Doug Lockie to Russ Daggatt, filed in ET Docket No. 97-99 as attachment
to “Document #2” (undated) at 1.

 See Amendment of Section 73.202(b), Table of Assignments, FM Broadcast Stations, 49 Rad.
Reg. 2d (P & F) 702, 705 n.5. The SunCom case cited by Teligent is a ripeness case, not a
standing case, and totally inapposite. SunCom Mobile & Data, Inc. v. FCC, 87 F.3d 1386 (D.C.
Cir. 1996).



-24 -

citation to U.S. v. Microsoft and Doe v. Frank—civil liability adjudications—as precedent for
“due process” rights to be afforded a licensee in a rulemaking of broad applicability offends even
the commonest sensibilities.” No relevant precedent remotely supports limiting public

participation in reconsideration of this order.

V. CONCLUSION

There is no precedent that supports the sweeping use of the national security exemption to
the APA in the DEMS Relocation Order. As shown above, the relevant precedent defines a
proper regulatory path for the Commission that requires notice and comment procedures prior to
allocating the 24 GHz band for DEMS. Under the circumstances, the Commission must

reconsider in part its decisions in the DEMS Relocation Order to allocate the 24 GHz band and

* U.S. v. Microsoft, 56 F.3d 1448 (D.C. Cir. 1995); Doe v. Frank, 951 F.2d 320 (11 Cir. 1992).
These cases hold that due process prohibits anonymous plaintiffs from maintaining civil lawsuits
against defendants. These cases simply have no applicability in the context of public rulemaking
proceedings.
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transition existing 18 GHz licensees into that band, and initiate an new rulemaking proceeding,

consistent with the APA, to consider the technical and policy issues implicated by the military’s

use of 18 GHz.

Dated: July 23, 1997

Respectfully submitted,

MILLIMETER WAVE CARRIER
ASSOCIATION, INC.

By: M‘A&%_@&
Richard E. Wiley

R. Michael Senkowski
Eric W. DeSilva
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WILEY, REIN & FIFLDING
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Washington, D.C. 20006
(202) 429-7000

Its Attorneys
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REALLOCATION OF FREQUENCIES
®
FCC 58-379 @

. 57291
In the Matter of

Amendment.of Parts 2, 4, 7, 8, 9, 10,
11, 12, 16 and 21 of the Commission's
Rules and Regulations to reallocate
certain frequency bands above 25 mc,
now designated for exclusive Amateur
or other non-Government use, to
Government services on a shared or
exclusive basis, and conversely to
reallocate to non-Government use
certain bands now designated for
Government use,

P . P MR WY Y Sy W Ry

[952:104] Reallocation of frequencies.

Certain frequency bands above 25 mc are re-
allocated from amateur or other non-Government
use to Government services on a shared or exclu-
sive basis, and certain other bands reallocated
from Goveranment to non-Government use. The
reallocations are required in the interests of
national defense and particularly because of radio-
positioning needs. Fixed stations operating in the
890-942 mc band will not be required to move, but
no new fixed stations will be authorized in that band
and existing stations will be required to accept
interference from ISM stations as well as from
radiopositioning stations, and may not cause harm-
ful interference to radiopositioning.

MEMORANDUM OPINION AND ORDER
By the Commission: (Commissioners Hyde and Craven absent).

1. The Commission has before it for consideration the reallocation of the
frequency bands indicated below:

(a) the reallocation of the exclusive amateur bands above 220 mc
to Government services on an exclusive basis in one instance, and to Govern-
ment services and the amateur service on a shared basis in the other
instances;

(b) the reallocation of the frequency band 890-942 mc from non-
Goverament to Government use and the frequency band 3500-3700 mc from
non-Government to Government and amateur use;

(c) the reallocation of the frequency bands 1350-1400 mc, 3100-
3300 mc, 5100-5250 mc, 8500-9000 mc, 9200-9300 mc and 9500-9800 mc from
their present shared status between Government and non-Government use to
exclusive Government use:

17 RR Page 1505
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(d) the reallocation of the frequency bands 8400-8500 mc and 13225-
13250 mc from Government to non-Government use;

(e) Goverament sharing of the frequency band 2450-2500 mc on a
non-interference basis to non-Government use:

(f) the a.ar‘ne.ndment of footnote US8 to §2.104(a){5) of the Commis-
sion's Rules to permit no further use of the band 216-220 mc beyond January 1,
1963 by non-Government telemetering stations; and

(g) the deletion of footnote US10 to §2.104(a)(5) of the Commission’s
Rules which was designed to reserve for civil aviation a number of channels in
the frequency bands 225-328.6 and 335.4-400.0 mc.

2. The Office of Defense Mobilization has made representations that the re-
allocations set forth above are required either because of vital national defense
considerations or are desirable changes iancident thereto. The reallocation of
frequency bands for Goverament use is stated to be essential to fill radioposi-
tioning requirements, which have increased significantly in recent years due

to the international political climate and the advent of the “space age.” It is
further stated that vital national defense considerations make it mandatory

that provisions be made now in the allocation table forrthese requirements,
some of which must be satisfied immediately and others which must be satis-
fied in the near future. 1/

3. Moreover, the Office of Defense Mobilization has represented that the re-
quirements in question cannot be accommodated in frequency bands presently
allocated for Government use. Based on the above representations, it appears
that if these vital national defense needs are to be satisfied, sound frequency
management requires that the designation in the Table of Allocations in Part 2
of the Commission’s Rules must be changed at this time to make available for
use by Government services the bands shown. Similarly, in the interest of
making available to non-Government users as quickly as practicable those
bands now designated as exclusive Government bands or bands which are now
shared with non-Government statioas, but which are henceforth to be desig-
nated as exclusive non-Government bands in partial compensation for the loss
of other non-Government bands, the Table of Allocations in Part 2 should also
be amended now. In its Notice of Proposed Rule Making issued today in
Docket No. 12404 the Commission has proposed allocation of these bands to
specific non-Government services.

4. In general, the Government operations which must be accommodated will
utilize extremely high power. In mauy instances these operations will also

be mobile. Therefore, there will be a very high probability that the Govern-
ment operations in certain instances will cause harmful interference to other
services operating in the same frequency bands. Moreover, because of the
vital national defense considerations involved, non-Government services
operating in certain of the bands in question would have to protect the Govern-
ment operations from harmful interference.

1/ The nature and importance of these requirements is such that the alloca-

- tions changes must be effected nationally despite the fact that a new inter-
national table of frequency allocations will not be adopted until the holding
of the International Radio Conference scheduled to be held at Geneva,

Switzerland, commencing in July, 1959.
Page 1506 ReportNo. 11-14 (4/23/58)
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5. Because of the high probability of harmful interference to the fixed

service from the radiopositioning service in the band 890-942 mc, the ODM
has recommended that all fixed stations be moved from this band. _Z_/ However,
since the degree of interference to the fixed service can not be fully evaluated
at this time, the Commission, by arrangement with the ODM, is not ordering
the removat of the fixed stations now authorized in the band but recommends
that those stations not able to accept harmful interference from radioposition-
ing or ISM voluntarily move to other appropriate bands. However, it is recog-
nized that each additional fixed station authorized in the band 890-942 mc
increases the probability of harmful interference to or from the radioposition-
ing service. Therefore, the Commission will authorize no new fixed stations
in the band 890-942 mc, but will permit the coantinued operation of stations
licensed therein at the present time, pursuant to the terms of outstanding
authorizations. Renewals of these authorizations will, however, be granted
only upon the condition that stations in the fixed service in the band 890-940
mc continue to accept interfereance from ISM, and that, in addition, fixed sta-
tions in the band 890-942 mc accept interference from radiopositioping, and
not cause harmful interference to that service.

6. The Commission wishes to call attention to the fact that it has today taken
two other actions which are related to the actions ordered herein. One such
action is the issuance of a Notice of Inquiry in Docket 12263, requesting com-
ments on proposed changes in Chapter III of the Atiantic City Radio Regula-
tions, which includes the International Table of Frequency Allocations. The
other action is the issuance of a Notice of Proposed Rule Making in Docket No.
12404, which proposes various changes in the Commission’s Table of Frequency
Allocations.

7. Based upon the representations that have been submitted to it concerning
the requirements of national defense, the Commission finds that it would be
in the public interest to amend its Rules to permit the orderly satisfaction of
those requirements.

8. Because of the urgency and nature of the Government requirements and the
vital national defense considerations involved herein, the Commission finds
that it is impracticable and contrary to the public interest to comply with the
Public Notice requirements of Section 4 of the Administrative Procedure Act,
and that, for the same reasons, the amendments ordered herein should be
made effective immediately.

9. In some instances, by the terms of this Order, frequency allocations are
being made to services not previously provided for in Part 2 of the Commis-
sion’s rules. Since Part 2 defines only those services for which specific
frequency allocations have been made, it now becomes necessary to amend
Part 2 to cover the newly-provided-for services and stations associated
therewith. It should be noted that the new definitions are among those to be
proposed by the U.S., at the ITU Radio Conference and are therefore subject
to change. Accordingly, Appendix I hereto sets forth necessary additional

2/ In connection with the frequency band 890-940 mc, the Commission notes
that most of the comments received in Docket 11866 from fixed service
licensees operating in that band stress that their operations are not com-
patible with the operation of ISM equipment on 915 mc. The ODM has
recognized that the radiopositioning service in the band 890-940 mc must
accept any harmful interference caused by the operation of ISM equipment

on 915 me.
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definitions as well as necessary changes to the table of frequency allocations
in Part 2 of the rules.

10, In order to maintain consistency between the several Parts of the Com-
mission’s Rules, Amendments to those Parts affected by the changes being
ordered in Part 2 are set forth in Appendices 2 through 9 hereto.

11. It is ordered, that under authority contained in Sections 1, 4(i), 4(j), 303(c),
(f), (g) and (r) of the Communications Act of 1934, as amended, the Commis-
sion’s Rules are amended, effective April 16, 1958, as set forth in the Appen-
dices hereto; and

12. It is further ordered, that,

a. Persons presently authorized to operate on frequencies ia the
216-220 mc band may continue to operate until the expiration of their present
authorizations or until January 1, 1963, whichever is later and, if existing
authorizations expire prior to January 1, 1963, applications for renewal may
be granted for authority to operate unatil the latter date; and

b. Persons eligible under existing Rules may continue to apply for
and receive authorizations to operate on available frequencies in the band
216-220 mc until replacement frequencies become available pursuant to studies
now being coanducted by the Commission. Such authorizations shall have an
expiration date not later than January 1, 1963; and,

c. Effective immediately no new fixed statioas, including tropo-
spheric scatter stations in the international fixed service, will be authorized
in the band 890-942 mc, provided that all stations presently authorized to
operate on frequencies in the band 890-942 mc may continue to operate pursu-
ant to the provisions of their existing authorizations uantil the termination of
such authorizations; renewal of authorizations for such stations will be issued
only on the condition (1) that they accept any harmful interference that may be
experienced from either ISM equipment in the band 890-940 mc, or from the .
radiopositioning service in the band 890-942 mc and (2) that they do not cause
harmful interference to the radiopositioning service;

d. Persons presently authorized to operate on frequencies in the
band 3500-3700 mc may continue to operate until the expiration of their present
authorizations and, if existing authorizations expire prior to February 1, 1961,
applications for renewal may be granted for authority to operate until that date.

e. Effective immediately no new land radiopositioning or mobile
radiopositioning stations will be authorized in the band 3100-3246 mc, 3266~
3300 mc and 9200-9300 mc, provided that all such stations preseatly author-
ized to operate on frequencies in those bands may continue to operate pursuaat
to the provisions of their existing authorizations uatil the termination of such
authorization; renewal of authorizations for such stations will be issued ounly
on the condition that they cause no harmful interfereace to Goverament serv-
ices in these bands.

f. Effective immediately no new radionavigation stations will be
authorized to operate shipborne radars in the band 3100-3246 mc, provided
that all such stations presently authorized to operate on frequencies in this
band may continue to operate pursuant to the provisions of their existing

Page 1508 ReportNo. 11-14 (4/23/58)



authorizations until the termination of such authorization; renewal of
authorizations for such stations will be issued only on the condition that they
accept any harmful interference that may be experienced from Government
services in the band.

ERIE, PA.-FLINT, MICH, CHANNEL .2 CASE @
]

13. It is further ordered, that the following petitions, in so far as they pertain
to requested changes in the allocation table between 890 and 942 mc are dis=-

missed as moot:

a. Lenkurt Electric Co., Inc. petition filed June 5, 1953 requesting
reallocation of the bands 890-910 mc and 925-940 mc to the fixed service;
{Docket No. 10797)

b. Motorola, Inc. petition filed June 31, 1955 requesting the atlocation
of frequencies in the 890-960 mc band for the purpose of establishing a land
mobile service; (Docket No. 10797)

c. Lenkurt Electric Co., Inc. petition filed February 10, 1956 for
amendment of Part 18 to control radiation of Industrial, Scientific and Medical
devices on 915 mc to prevent interference to authorized communication services
in the band 890-940 mc; (Docket No, 10797)

d. U.S. Independent Telephone Association petition filed February 21,
1956 requesting reallocation of the band 890-940 mc to the common carrier
fixed service (Docket No. 10797); and

e. Society of Plastics Industry, Inc. petition filed May 1, 1956
requesting cessation of common carrier fixed station licensing in the band
890-940 mc (Docket No.. 10797).

Adopted: April 16, 1958
Released: April 18, 1958

FCC 58-394
57688
In the Matter of

Amendment of Section 3.606,

Table of Assignments,

Television Broadcast Stations.

(Erie, Pennsylvania; Akron-Cleveland, Ohio;
Clarksburg and Weston, West Virginia;
Flint-Saginaw-Bay City, Michigan)

Docket No. 12076

N N o Vg S g i’ amgt

[953:606] Allocation of television channels.

Channel 12 will not be deleted from Erie,
Peannsylvania and shifted to another area. Deletion
of Channel 12 would not result in effective de-
intermixture in much of the authorized service areas
of the Erie stations, aad other relevant factors did
not call for a shift of the channel.
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[953:606] Allocation of television channels,

Channel 12 will not be deleted from Flint, Michigan
and assigned to Saginaw-Bay City-Flint or to Ann
Arbor. There is a greater need for a VHF channel

in Flint than.in Saginaw or Ann Arbor and reopening
the Flint Channel 12 proceeding would entail further
delay in that case. The ounly VHF chaanel assigned

to Fliat will not be deleted in order to add it to Detroit
as an educational channel.

REPORT AND ORDER

By the Commission: (Chairman Doerfer not participating; Commissioner Hyde
absent; Commissioner Lee concurring).

1. The Commission has before it for consideration its Notice of Proposed Rule
Making issued in this proceeding on June 27, 1957 (FCC 57-699), proposing to
shift Channel 12 from Erie, Pennsylvania to Cleveland, Ohio, or to Cleveland-
Akron, Ohio and to shift Channel 12 from Flint, Michigan to Saginaw-Bay City-
Flint, Michigan. This proceeding was initiated at the request of several
petitioners who requested amendments of §3.606, Takle of Assignments, Tele-
vision Broadcast Stations, as follows: (1) Great Lakes Television Company,
permittee of television Station WSEE on Channel 35 in Erie, on July 13, 1956
petitioned that Channel 12 be deleted from Erie and assigned to Cleveland;

(2) Lake Huron Broadcasting Corporation, licensee of Station WKNX-TV on
Channel 57 in Saginaw, Michigan, on August 30, 1956 requested that Channel 12
be shifted from Flint to the hyphenated area of Saginaw-Bay City-Flint; and (3)
Summit Radio Corporation, permittee of Station WAKR-TV on Channel 49 in
Akron, on May 27, 1957 requested that Channel 12 be deleted from Erie and
assigned to the hyphenated communities of Cleveland-Akron. The WAKR-TV
petition further requested that the Commission order the permittee of Station
WBLK-~TV, authorized to operate on Channel 12 at Clarksburg, West Virginia,
to show cause why its transmitter should not be relocated at a site south of
Clarksburg and that a final grant on Channel 12 in the presently pending Flint
adjudicatory proceeding for the channel be conditioned upon selection of a site
at least 170 miles from the Cleveland “antenna farm™ at Parma, Ohio.

2. On February 19, 1958 the Detroit Educational Television Foundation, licen~
see of noncommercial educational station WTVS on Channel 56 at Detroit,
Michigan, filed a petition for rule making to delete Channel 12 from Flint,
Michigan and to reserve the channel for education in Detroit. Since this peti-
tion involves one of the channels under coansideration in this proceeding and is
in conflict with certain other proposals, it is being treated herein as a counter-
proposal. .

3. On June 7, 1957 Telecasting, Inc., permittee of Station WENS, authorized

to operate on Channel 16 in Pittsburgh, Pennsylvania, petitioned to exchange
Channels 9 and 16 between Steubenville, Ohio and Pittsburgh, or in the alterna-
tive, to add Channel 6 to Pittsburgh by making VHF channel changes in seven
areas (Pittsburgh, Erie, Lancaster and Johnstown-Altoona, Pennsylvania;
Cleveland~Akron, Ohio; Clarksburg, West Virginia; and Philadelphia-
Wilmington-Camden-Atlantic City). On August 30, 1957 and on November 12,
1957, Telecastmg filed comments and reply comments in the subject proceedmg,
re-urging as counterproposals the identical proposals which it advanced in its

Page 1510 | Report No. 1115 (4/30/58)
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$957.01 Amendments. - Amendments
to. this subpart may be proposed, from

time to time, by the committee or by the )

Secretary. o

Order Directing That a Referendum Be
Conducted Among Producers; Desige
nating Agents To Conduct Such Ref-
eréndum; and. Determmation of a
Representative Period =

Pursuant to the applicable provisions
"of the Agricultural Marketing Agreement
-Act of 1937, as amended (48 Stat. 31, as
amended: 7 U. 8. C. 601 et seq.; 68 Stat.
908, 1047), it ts hereby directed that a
referendum be conducted among pro-
. ducers during the period April-28-May
'S5, 1958, inclusive, who, during the period’
July 1, 1957, through April 30, 1958
_ (which period is hereby determined to be
" & representative period for the purpose

of such referendum), were engaged, in-

',the production area comprislng certain
designated counties in Idaho and Mal-
" heyr County, Oregon, in the production
. of, Irish potatoes for market, to deter-
,( ‘mine. whether such producers approve
. or favor the issuance of amendments to
,Order No. §7, as amended (7 CFR Part

- {'967)_ regulating the handling of Irish

.. pota grown in Malheur County, Ore-
' gon, and the counties of~Adams, Valley,
Lemht, Clark, and Fremont in the State
of Idaho, | all of the counties in Idaho

 lying soupli-of the aforesaid counties in
Idahe; and sald amendatory érder is an-

» nexed to-the decision of” the Secretary
ot1 &:rlculture filed simultaneously here-
w

The procedure applicable to the refer-
endum shall be the “Procedure for the
Condudt of Referenda Among Producers
in _Connection with Marketing Orders
(Except those Applicable to Milk and its
Products) to Become Effective Pursuant

. tothe Agricultural Marketing Agreement
Actof 1937, a8 Amended” (15 F. R. 5176).

* _ R.H. Eaton, Allan Henry, P. N. Andary
and' R. L. Powers of the Fruit and Vege-

. table Division,- Agricultural: Marketing
.| Bervice, United States Department of
Agriculture, . are hereby designated as

‘, agents of'the Secretary to conduct said
referendum jointly or severally.

.* ~Coples of the text of the aforesaid an-
nexed amendatory order may be exame

" ined in the omce of the Hearing Clerk,
Roomt 112,° Administration Bullding,

- United States- Départment of Agricul-
ture, Washington 25;-D. C., and at those

» places within the said production area -

announced by.the referendum agents.
*° Ballots to be cast in the referendum
. and copies of the text of the said amend-
» atory order may be obtained from any
. Teferendum agent and any appointee
hereunder.
(48 Btat. 81, as amended; 7 U. S. C. COI et
_seqs; €8 Stat. 906, 1047)

Dated: April'17,1958 ,

[sEAL) .. . DON PAARLBEIRC,
Assiatant Secretary.
_‘ '[P R. Doc. 58-3006: Miled, Apr. 22, 1958;
iy -8:49 . m.]

-

PROPOSED RULE .MAKING

FEDERAL COMMUNICATIONS.
. COMMISSION .

{47 CFR Part 21
[Docket No. 12404; PCC 58-378)

FREQUENCY - ALLOCATIONS ~ AND - RADIO
TREATY MATTERS; GENEZRAL RULES AND
Recmnons .

NOTICE OF PROPOS!D RULE HAKING

1. Notice-is hereby given of proposed
rile making in the above entitled matter.

2. As part of its preparation for the
International Radio Conference to be
held at Geneva, Switzerliand, in July
1959, the Commission has today issued a
Fifth Notice of Inquiry in Docket 12263,

_inviting comments on proposed amend-

ments to the international table of fre-
quency allocations. . In ordertto provide
interested persons witly the necessary
allocations information-the Commission
is also making known at this time certain

‘changes and proposed changé®s to the na-

tional table ‘of+ Irequency allocations.
These include certain immediate changes
in the national table which are required -
by vittue of national defense considera-
tions and which have been made by a
separate Order issued today by the Com-
mission. In addition they includ¥ pro-
posed’ changes in the natlonal allocation
table‘which are the subject of this dockes
proceedinc

3."In making these changes and pro-
posed changes in. allocations the Com-
mission has had the benefit of thelwork

- .which has been conducted by the De-

partment of State Preparatory Commit-
tees for the 1959 Radio Conference; the
comments and tastimony presented in
the Commission's proceeding concerning
frequencies above 890 Mc (Docket
_11866) ; the comments submitted in the
Commissioni's. proceeding involving fre-:

‘quencies between 25 and 890 Mc (Docket
11997); other rule making proceedings'

conducted by the Commission; and con-
ferences with representatives of the Ex-
ecutive Branch concerning Govemment
frequency requirements.

4. Set fortH below are those chtnxes
in national allocations being proposed

in this proceeding upon which comments.

are desired. However, in order that In-
terested persons may become acquainted’®

- with the way in which these proposed

national changes are related to interna-
tional proposals and certain natfonal
changes being xne.de this date, by order
of the Commission, the attention of such
persons is invited to the documents and
pgeedlnzs mentiohed in paragraph 2,
above

5..The Commm!on is still considering’
comments and/or testimony recefved in
Dockets 11866 and 11997 in connection

‘with such subjects as licensee eligibility,

technical standards various philosophies

. ‘expressed in connectioh with private ver-
sus common carrier uses of’ the radio -

frequency spectrum and various sube

allocations ta non-Government services.

No specific proposals concerning these

matters are being-issued at this time and
N [ ] ..

such matters will continue to be studied
by the Commission. Hbwever, as a result
of the Commission's order adopted today
amending its Table of Frequency Alloca-
tions, non-Oovernment services will have
suffered a loss of spectrum space above
890 Mec. Additional space will be lost by
some of these services'if the allocations
proposals. set forth herein are adopted.
Therefore, it must be recognized that, to
the extent such services may lose spec-
trum space, sush possible loss will neces-
sarily have a bearing: on subsequent
dectsfons of the Commission eoncerning
sub-allocations and lcensee eligibility.

6. The Commissjon wishes to direct
especial attention to its proposal in con=-
nection with the band 942-952 Mc. As
evidenced in the proceeding in Docket
No. 11866, there exists a particularly dif-
flcult allocation problem arising from the
fact that common carriers have exten-
slvely activated domestic flxed systems
in the band 890-940 Mc wherein the
frequency 915 Mc has been allocated
both nationally and mternationally
for -ISM use with the condition that
radlocommunications service -in this
band would have to accept any inter-
feérence caused by the operation of ISM
equipment. In the Commission's order
adopted today the band 890-942 Mc was

allocated, due to national defense con-.

siderations, to the Government. Al-
though serious consideration was given
‘by..the Commission and by the ODM
to-the possibility of ISM (nterference to
Government, services, the ODM has rec-
ogniged that the radiopositioning service
in the band 890-940 Mc must accept any
harmful interference caused by the op-
eration of ISM equipment on 915 Me.
The operation of Government stations
in the. 880-942 Mc band will increase

the likelthood df additional interference

befnghcaused to those existing fixed sta-
tions which may continue to be author-
ized in this and the Commission’s
Order reallocating the band- takes this

fact into consideration and '‘freezes” the-

band-as rzr as new assignments are con-
cerned, ' In view of the immediate 915
Mc common carrier problem and as in-
dicated below, it is proposed to:
{8) Allocate the banad 942-952 Me to:
n;;; ‘AM, m and TV STL. (Audio
0! o
. (2) M lntere!ty relay on a non-in-
terference basis to other services, -

(3) International fixed public and ne.

ternational seronautical fixed stations,
in the. territories only, where enended
range fixed circuits are required.

(b) Permit access to the band 942-952
Me by those fixed stations which now
are authorized in the band 890-842 Mc
oo the following conditions:

(1) That such stations can show that:

- harmful interference is being caused by-

Government radiopositioning stations in
the 3G0-943 Me¢ band.or by ISM oper-
ating on 915 Me. . -

(2) That'an enz(neerinz study by the
Commission indicates that the proposed
Jrequency assignment in the band 942-
962 Mo is likely to eumlmte the above
interrerence. .
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(3> That the bandw(dth of emiss!on
does not exceed 1100 ke,

(¢) Allocate the band 2110—2200 Me
to:

¢) c::mmonCarriernxed. !

(2) International control.:

> (3) Operational fixed.

It is intended that the service rules
pertaining to the aforementioned sta-
tions will limit the maximuni author-
izéd bandwidth fo 5 Mc and will not per-
mit video transmission.

- 1. Under the provision of footnote
N@G18, the Commiassion’s Table of Fre-
quency Alloecations now permits the use
of the bands 2900-3246 Mc, 32686-3300
Me, 5250-5440 Mc, 5460-5650 Mc, 9000-
9300 Mc¢ and 9320-9500 Mc by radio-
positioning stations on a non-interfer-
ence basis. Under the Commission's
proposal, footnote NG18 would be de-
leted. However, in leu of the availability
of frequencies in these bands under this
footnote the Commission proposes that
the allocation to radiopositioning wounld
be changed to the bands. 2900-3100 Mc
(footnote US113), 52505460 Mc (foot-
note US116), 5460-5600 Mo (footnote
US11T), 5600-5630 Mc (footnote US118),
9000-9200 Mec (footnote US122) and
+9300-9500 Mc (foofnote US124). These
Jpands would also become avallable, pur-
suant to footnote US113A, to educational
. Institutions now governed by existing
footnote NG39, which would be deleted.

8. If, as a result of the decisions
reached in this proceeding, the Com-
mission’s Table of Frequency Allocations,
as contained {n Part 2, is changed, 1t
follows that the frequency availability

.sections of other Parts of the Commis-

sion’s rules will also require amendment.
To the extent that this is necessary, it
will be accomplished at a later date by
further rule-making. It should be noted
that the Commission may not take final
action with respect to some of the pro-
posals made in this proceeding until after
the 1959 ITU Radlo Conference. (For
example, radionavigation bands.)

9. The proposed amendments to-Part
2.0of the Commission's rules are set forth

. in the attached Appendix and hre issued
pursuant to the authority of section 303
(¢), (f) and (r)-of the Communications
Act of 1934, as amended.

10. Any interested person whois of tHe
opinion that the proposed amendments
set forth below should not be adopted _
may file with the Commission on or be-"
fore July 16, 1958, written data) views
or arguments setting forth his comments,
Comments in support of the proposed
amendments may also be flled or be-
fore this date. Comments in rep to the
original comments may be flled Within
10 days from the last day for flling said
original data, views or arguments. No
additional comments may be filed unless
(1) specifically requested by the Com-

mission or (2) good cause for the filing .

.of such additional comments is estab-
lished. The Commission will consider
all such comments prior to taking final
action in this matter, amd {f comments
are submittéd warranting oral argument, -
notice of the time and place of such oral
argument will be given.

11. Tn arsardanecs with the nraovigsions

FEDERAL REGISTER

regulations, an original and 14 copies of

all statements, briets or. comments filed
shall be furnished the Commission,

Adopted: April 186, 1958. -

" Released: April 18, 1958,
. ProraalL COMMUNICATIONS
COMMISSION,
(seAL] Mnr Janz Mornts,
' Secretarll

The COmmmsion {s not, at; th!a time,

.proposing national chmes {n its Table

of Frequency Allocations below 25 Me.
The National changes in the bands above
25 Mc which are being proposed at this
time are as follows:

Proposed U. 8. Proposed FCC allocation

oo P TGO
Band (Mc) |Allocs- | Band (Mo) | Class of station

_ tion : or services

3 4 8 : [
108,0-1180....| G/NG | 108.0-118.0 | Aeronautical

‘ . &Io-mvlcv
1180121978 | G/NG [118.0-121. 975 | Aeronastical

(US4 mobtle,
fgm. . '

121,975-43... NG 121,978~ | Aeronsutical
078 - 123,078 |~ moble.
e ,

122.070-136.90. | G/NG |  123.075~ | Aeronsuticat
USH4) 126.50 |  moblle. -
ggsm

* (usiot :

126.00-1320...f NG | D6.%0-132.0( A .

U982, ...-.] NG . o4a-0m 'c.g AM BTL.

: (NG101) ?: ™
. c::’ :’Il :up
™
(Bl oo
no
™
ttonal
(Terrt
only)
‘ fizxed pubd
(Territories
. only).
4001427, ... G/NG | 1400-1427 | Radio'As-
. Um!-

1 2 3 4
HIT-1488.. ... a o
1435-1535 a/NQG 1435-1533 | Moblle (Asro-

_(usion, naatieal telos
mjt?mz

. [/} -
1533-1660 G/NG 1535-1660 Aerogluunl

(US108). . ‘] mdlonaviga~
- tion.
1680-1670_....] @ ,
1670-1700.. ... QNG 16701700 | Meteorological
. X s!dsd.(R!db-) .
210-2200. ... N@ | 210-2200 | (a) Common™
Cartler
. Axed- -
(d) International
g © Operatiop
psp2ii0....| NG | vs0a00 | @ Fo
2450-2500. . ... (8
~ (NG,
(b) Mol
{(NG10D).
(c) Radio| -
. a t ;
ESS{S 3
‘" laoma|  2000-3100 | Maritime radios
50 m) navigation.
B113A).
GNG|  £200-400 | A eal
———— -~ P ] 20 T R

- 1 /. R R
4900-5100. ,...| /NG |
5250-5400 - | O/NG . ",

~"§Usm»

US113A).
si00-5600 - | GG
- {GStia). | °.
s00-38%0 | a/NG |
(gsug- |-
TSLiBA).
so00-0200 | a/NG
;umg -
sy
USXLSA). .
$300-0500 aNo| .
(USIN) :
(US1134).
1Ds00-10880 | /NG
. {(US128),
13350-13400. .| G/NG
- T 1
- b
| 15250-15500...| G/NG
19800-1700... a
750020000} NQ
mmo-m.;.[ a ¢
2200023000 | NG -
“(osie), S
23000-24500. .. . a Cc
24300-25000._{ G/NG
25000-27300...]- G
27500-31600..0| NG~
n o
M... oRé
10o-30000...] a*
30000-28000_-7] - NG-

- %0894 The. bands 118.0-1214, Mo

caused by Qr to their assignments, ‘.
1zodeounrnqumulmﬂ;:bln49m'_

these imits mm accept’ iny mm
fereics that may- be- experitinonsd *fromx the
operation of industrial, sclentifid Mm:
equipment. - C e T e Mm '

i
ey

(R AN Ly
’f‘,,. RN

LA

£

A

123.0-128.80 Moa/s. m Xa afr-

s Eshn

g2,
SR

|
R

i
Eii %
i
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‘2700
. . L

search and rescue operations {n the locale

involved.

US9e6 ~ The band 121.65-121.975 Mc/s is for
use by. uronlutlcal utility land and mobile
stations, and for air trafic control communi«
cations. .

US7 The current use. of the band
121.878-123.075 Mec/s by military afrcraft is
temporary and may continue until they are
moved {0 &n appropriate band.

US98 The band 121.975-123.075 Me/s s
available to CAA alrcraft for communications
. pursuant to flight ihspection functions in
accordance with the Civil Aeronautics Act
of 1938, as amended.

US99 The band 121.975-123.075 uc/l is
for use by private aircraft stations. The fre-
quencies 122.8 and 123.0- Mc/s may also be
used by seronsautical advisory stations.

. US100 The band 123.075-123.85 Mc/s Is
for (a) non-Government operations in ace-
,cordance with-the Commission’s Rules and
' (b). for CAA communications incident to
flight test activities pcmmnt to aircraft
-certification.
. U%$101 The band 123.075-123.55 Mc/s is
‘for use by 1flight cuc and fiying school
5 stations,
US8107 The band 1435-1535 Mec/s 1s allo-
cated exclunlmy ror aeronautical tele~
{metering.

‘,. « US108 Radlo nlt!meumre permltted {n

-*thé band 1600~1680 Mc/s until such time as
‘International standardization of other arec-
nautical radlopavigation: systems or ‘devices
- reqiires the.discontinuance of radio altime-
“ ters in th -band,
. US1Y1. Temporarily, and until certain
'* operations ‘of the radiopositioning service In
the band 2700-2900 Mc/s.can be transferred
to other appropriate frequenoy bands, the
seronautical radionavigation service may, in
certain geographical areas, be subject to re-
celving some degree of interference from the
radiopositioning service. ~
~ ° US112 Non-Government land based ra-
. dars in the aeronautlcal radionavigation
. service may be authorized in the band 2700~
2000.Mc/s, subject to the conclusion of ap~
pm?rute arrangements between tlis Come

‘v
.

PROPOSED RULE MAKING -

mission and
concerned, and upon special showing of need
for service which the Government is not yet
prepared to render.

US113 The non-Government radiopoai-
tioning service may be authorized in the
band 2900-3100 Mc/s on the condition that
no harmful {interference s caused to
Government services.

US113A Non-Government FExperimental
stations used by sducationsl institutions for
purposes of technical tnstruction in, and
demonstration of, microwave techniques
using pulsed emissions only may be au-
thorized to use frequencies in the bands

2900-3100 Mec, 5250-6850 Mc, 90009200 Me -

and 9300-9500 Mc on the condition that
harmful interference {8 not caused to the
other services authorized to operate In these
bandas.

. US115 The band 4200-4400 Mc/s !s re-
lervsd exclusiveiy for radio aitimeters until
such time as international standardization
of other. aeronautical radionavigation sys-

tems or dgvices requires the discontinuance.

of radio altimeters in this bande .

US11é The wop-Government radioposi-.

tioning service may be authorissd In the
band, 5250-5460 Mc/s on the condition that It
does not cause harmful Interference to the
aeronsutical radionavigation service or to
the Government radiopositioning service. -

US117 The non-Oovernment nulopot!-'
tloning seérvice may be authorired in the
band 5460-5600 Mc/s on the condition that
it does not cause harmful interference to
the maritime radionavigation service or to
the Government radicpositioning service.

US118 . In the band 5800-8850 Mc the non-
Government radiopositioning service ahall
not cause harmful interference to thelGav-
ernment radiopositioning service.

US121 Temporarily -and ' unttl gertain
operations of the radiopositioning service in
the band 9000-9200 Mc/s can be transaferred
to other appropriste frequency bands, the
aeronautical radionavigation service may, in
certain geographiehdl areas, be subject to re-

" celving some degree of interference from the

radlopokitioning service. -

the Government agencies

US122° The non-’Govex!nment radloposi-
tloning service may be authorized in the
band 8000-9200 Mc/s on the condition that
harmful interference is not caused to the
aeronautical radionavigation, service or the
Government radiopositioning service.

US124 The non-Government radioposi-
tioning service may be authorized in the
band §300-0500 Mc/s on the condition that
harmful interference is not caused to the
aeronautical radionavigation, maritime
radionavigstion, meteorclogical aids serviges
or‘to the Government radiopositioning serv-
ice.

US128 'The band 10500-10850 Mc/a I8 re-
stricted to CW systems with a pawer not (o
exceed 40 watts into the antenna.

Norxs

1, The, Comml.ulon proposes to delete foot-
nots NG18 from the bands 2000-3248 Mc,
3266-3300 Mec, §250-5440 Mo, 5460-5650 Mc,
9000-9300 Mc¢ and 9320-9500 Mc. In lleu
thereof, radiopositioning stations would be
allocated the bands shown in proposed foot-
notes US113, US1le, USI117, USt18, US1a2
and US134.
the deletion of footnote NG39 for the band
2000~3246 Mc and in lleu thersof, to permit

-

" educational institutions acéess to the bands

indlcated In footnote USL113A.

2. In lteu of footnote UB1T, which appears
on certain Government bands, the Com-—
mission proposes to insert & paragraph in
Part 3 of its Ruies, preceding the Tuble of
Frequency Allocations which reads as fol-
lows: “Non-Government contract develop-
mental stations may be authorized to use
‘frequencies {n any band on the conditidn
that harmful intereference will not be caxused
to services operating in sccordance wlm the
Table of Frequency Allocations™.

3, ‘Pootnotes USS and USE would be deleud
in view, of other footnctes proposed for the
band 108-132 Me.

4. Pootnote US20 would be amended by
{rniclusfon of the n'equency 157.18 Mc¢ !or
Government use. “

(" R.,,Doe 58-3011; Plled, Apr. 23, 1958;

8:52 a. m.)

-

T
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DEPARTMENT OF THE INTERIOR

Bunau of Land Mcncgomcnt
ALASKA

.
' e -

-~ NOTICE OF PROPOSED, WITHDRAWAL AND

. RESERVATION OF LANDS.

The Dept. of the Air Force has filed

®n application, Serial No. Fairbanks

. 016422, for the withdrawal of the lands
‘de_scribed'below. from all forms of ap-
propriation under the public land, laws,

,  including the‘.mi'ning and mineral leas-

_inglaws. The applicant desires the land
‘for a Communications Station.
. For a. period of 60 days from the date-
of publication of this notice, persons,
having-cause 'may present’ thelr objec~
. tiqns in writing to the undersigned offi-
cial of the Buréau of Land Management,

. Department of the Interior, P. O. Box"

1050, Pairbanks, Alaska.

' If circumstances warrant it, a puhllc
he.rm: will be held at a convenlent time
and place, which will be announced.

NOTICES ~

Proeral  RictsTrr. A separate notice

will be sent to each intérested party o!.'

record. '
The lands involved in the appl!cation
are:
GALENA; AREA )

Two parcels ofAland located approxtmately
twenty miles south of Galena in the Fourth
Judicial Division, Territory of Alaska, more
prectsely duqrtbed as follows:

. TRACY A /

Beginning at a point which beafs North,

400 feet from the intersection of latitude

64°25'40.383** N., longitude 158°40°50.4456'°

"W., 1927 North Am. Datum; thence by metes
.and bounds,

_East, 450 feet: ' , .
South, 900 feet: . -
West, 800 feet: °
North, 900 feet:

East, 350 feet to ibhe polnt of begin.nlng.

Contalnm: 18 53 acres; more or fess.’
faaace » . ) )
Beginning at a polnt which bears 3. 4°09°

1y

59,445°° W., 1927 North Am. Datum; thence

by metes and bounds, .
_8.00°ST" E. 6217 feet; .

. 8,20%08° W., 3,000 feet;
"N.89°52° W., 6,317 feet;. ;
"'N. 70%08° E, 2,000 feet to the point of

" beginning.
N -
Containing 285.45 acres, more or less.

L Ricaarp L. QUINTUS,
Operations Supervisor. -

-

[P. R. Doe. 58-2098; Piled, Apr. 23, 1968;

8:48a. m.]

.

_ Bureau of Reclamation
" <Wrszz Basiv Proszcr, UTan
FIRST FORM RECLAMATION WITHRDRAWAL
) Juine 12, 1957,
Pursuant to.the authorlcy delegated
by Departmental Order No. 2765 of ‘July
30, 1954, I hereby withdraw the follow-

ing ‘described lands from publie entry,
under the ﬁm ronn of w!tt}dnwul as

 am

The Commisaion also proposes .

«
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REALLQOCATION OF FREQUENCIES

In the Matter of

Amendment of Parts 2, 4, 7, 8, 9, 10, 11, 12, 16

. and 21 of the Commission's Rules and Regulations
to reallocate certain frequency bands above 25 mc
now designated for exclusive Amateur or other
non-Government use, to Government services on a
shared or exclusive basis, and conversely to re-
allocate to non-Government use certain bands now
designated for Government use,

(925:4, §52:104] Compliance with Administrative

Procedure Act in rule making.

The Commission was justified in making changes
in frequency allocations without notice of proposed
rule making and in making the changes effective
immediately, where the Commission made the
changes on the basis of representations made by
another government agency, which gould not be
made public for security reasons, and in order to
satisfy an urgent need for spectrum space for
radiopositioning devices. The fact that under the
terms of the Commission's action, the Government
would operate in the 890-942 mc band subject to
ISM interference does not detract from the
importance of the operation nor does the fact that
services presently licensed in the band may con-
tinue to operate for the duration of their licenses
lessen the urgency of the Government’s require-
ments.

[910:305, 952:104] Validity of radiopositioning
allocations.

Allocation of certain frequency bands for radio-
positioning purposes caannot be held to violate the
terms of the International Radio Regulations, under
which the bands are allocated to aeronautical radio=-
navigation and radionavigation respectively. The
Commission does not allocate frequencies for use
by Government radio statioas.

[952:104, 962:231] Reallocation of 220-225 mc band.

Reallocation of the 220-225 mc¢ band so as to permit
Government radiopositioning operations in this band
may have an adverse effect on Radio Amateur Civil
Emergency Service operations but overriding public
interest considerations require the change.

17 RR

FCC 58-745 @

61005
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‘9 REPORTS OF THE COMMISSION

[¥52:104, 955:253] Reallocation of 420~450 mc band,

Reallocation of the 420-450 mc band to provide pri-
marily for its use by Government radiopositioning
stations cannot be hkld to have blocked development

of an air collision avoidance system. No such system
has been licensed and other frequencies could be used.

[952:104] Reallocation of 890-942 mc band,

Reallocation of 890-942 mc for Government radioposi-
tioning operations, retaining the provision for ISM
devices on 915 mc and permitting non-Government
fixed stations already licensed in the band to continue
to operate for the duration of their license term,
subject to renewal only on condition of accepting inter-
ference from and causing no interference to radio-
positioning operations, was required in the interests
of national defense and is not unduly harsh or un-
reasonable on common carriers operating in the band.

[952:104] Reallocation of 8500-8900 mc band.

Use of 8750-8850 mc by doppler radar (aeronautical
radionavigation) may not be allowed on a permanent
basis. The provision under which doppler radars may
continue to use the band subject to interference from
Goverament radiopositioning operations is a proper
one. The 13000 mc band is being made available for
such radars.

MEMORANDUM OPINION AND ORDER
By the Commission:

1. The Commission has before it for consideration its Memorandum Opinion
and Order of April 16, 1958 (FCC 58-379) (17 RR 1505], released April 18,
1958, and the following pleadings filed in connection therewith:

a. Petitions for reconsideration and/or stay of certain portions of
the Order filed by Aeronautical Radio, Inc. (ARINC) and Air Transportation
Association of America (ATA) (jointly), Bendix Aviation Corporation, the City
of Burbank, Douglas Aircraft Compaay, Inc., Electrocom, Inc., National Avia-
tion Trade Association (NATA), General Telephone Company of Florida, General
Telephone Company of Illinois, General Telephone Company of Indiana, General
Telephone Company of the Northwest, Florida Telephone Corp., Peoples Tele-
phone Corp., Inter-County Telephone and Telegraph Company (Fort Myers,
Florida), Kern Mutual Telephone Company, Leankurt Electric Company, Inc.,
Lockheed Aircraft Corporation, Boeing Airplane Company, Lorain Telephone
Company, Northern Ohio Telephone Company, North Pittsburgh Telephone
Company, Radio Corporation of America, Southwestern States Telephone Com-
pany, United States Indepeandent Telephone Association, West Coast Telephone
Company and Budelman Electronics Corporation.

Page 1588 ReportNo. 11-29 (8/6/58)



REALLOCATION OF FREQUENCIES
b. An oprcsition by PRyan Aeronautical Company to the @

petition for reconsideration filed by ARINC/ATA. 1/

c. General statements regarding the problem of spectrum allocation
filed by the Central Committee on Radio Facilities of the American Petroleum
Institute and the National Committee for Utilities Radio,

d. Petitions for amendments of regulations filed by ARINC/ATA,
Collins Radio Company, and General Precision Laboratory (GPL).

e. A petition within the body of the Bendix petition supporting
ARINC/ATA, which requests the Commission, pursuant to §5.253(f), to author-
ize an experimental grant of limited duration to operate a collision avoidance
system on 430 mc as described in its application dated May 9, 1958,

f. Petition from Budelman Electronics Corp., requesting reallocation
of 840-890 mc to common carrier fixed.

g. ARINC/ATA reply to Ryan opposition.

2. On April 16, 1958, the Cormmission adopted without notice a Memorandum
Opinion and Order effecting certain immediate changes in its Rules, the results
of which were to reduce the amount of spectrum space available to non-
Government services in order to aid the Government services in satisfying their
increased requirements. In some instances non-Government access to previ-
ously shared bands was deleted; in others, bands which had been allocated
exclusively to non-Government use were given a shared status; and in one
instance a band which had been exclusively non-Government was changed to
exclusively Government. At the same time certain bands previously allocated
to the Government or shared by the Government and non-Government services
were designated for exclusive non-Government use.

3. These changes were brought about as a result of a request by the Office of
Defense Mobilization (ODM) 2/ on behalf of the Executive Branch of the Gavern-
ment. The ODM request set forth what were asserted to be vital defense con-
siderations requiring the use of additional radio frequencies in certain areas of
the spectrum. Because of the sensitive nature of the subject matter involved,
the showing submitted to the Commission by ODM bore a security classification
and has not been made public, in keeping with the provisions of Section 4(j) of the
Communications Act of 1934, as amended. As stated in the Opinion and Order,
however, the additional spectrum space was essential to meet Government
radiopositioning requirements.

1/ Filed late, the Ryan pleading was accompanied by a request for waiver of
§1.13 of the Commission’s Rules. The Commission finds that good cause
has been shown for a late filing and grants the request. Petitions from
E_lectrocom, GPL and Budelman also filed late are accepted on the Commis-
sion’s own motion.

2/ Since July 1, 1958, the Office of Defense Mobilization is the Office of
Defense and Civilian Mobilization (ODCM),

17 RR Page 1589
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N

4, In considering the ODM representations the Commission also had before it
matters of record filed in two Commission proceedings: Docket No. 11866 and
Docket No. 11997, These were both general, fact-finding inquiries designed to
obtain from non-Government users, data and information for use in connection
with the future allocation of frequencies. Docket No. 11866 3/ relates to the
portion of the speclrum above 890 mc and Docket No. 11997 to the frequencies
between 25 mc and 890 mc. 4/

5. The Commission found on the basis of the national defense considerations
submitted by ODM that it would be in the public interest to effect the desired
amendments and that good cause was present for making the change effective
immediately and without notice or opportunity for the filing of comments by
interested parties. Accordingly, by the Memorandum Opinion and Order of
April 16, 1958, the table of allocations and other appropriate parts of the Rules
were amended to accommodate the Government's requirements. Since that time
the petitions described in paragraph 1l supra have been filed, nearly all of them
requesting reconsideration and/or stay of various portions of the April 16 Order
and in some cases, hearing before the Commission en banc. They challenge the
Commission's action on legal and technical grounds and seek varying forms of
relief.

6. Legally, it is argued, the Order is defective because ,the Rule-making provi-
sions of the Administrative Procedure Act were not followed, and because the
allocations made do not conform to the Frequency Allocation Table set forth in
the International Radio Regulations (Atlantic City, 1947). The Commission
believes both contentions to be without merit. Section 4(a) and 4(c) of the
Administrative Procedure Act require that general notice be given of proposed
rule making and that substantive rules be published at least thirty days before
their effective date; but also provide that the requirements may be dispenséd
with when good cause is found for so doing. The Memorandum Opinion and Order
of April 16, 1958, contains the following justification for acting without a notice
of rule making and for giving immediate effect to the Rule: “Because of the
urgency and nature of the Governmental requirements and the vital national
defense considerations involved herein, the Commission finds that it is
impracticable and contrary to the public interest to comply with the Public
Noticve requirements of Section 4 of the Administrative Procedure Act, and that,
for the same reasons, the amendments ordered herein should be made effective
immediately.”

7. Petitioners argue that the reasons set forth by the Commission are inade-
quate to waive the provisions of Section 4{a) and 4(c). Lenkurt asserts that this
is particularly so in the band 890-942 mc, contending that the Government's
needs can not be vital if (as the table of allocations providles) its operations are
subject to interference from ISM devices; and cannot be urgent if (as the April
16 Order provides) all existing non-Goverament fixed stations may coatinue to
operate in the band, free of radiopositioning interference, until the expiration
of their currently outstanding licenses.

3/ In the Matter of Allocation of Frequencies in the bands above 890 mc. For
Preliminary Notice of Hearing see 21 FR 8957. Written comments in the
docket were filed between November 8, 1956 and February 4, 1957, and oral
testimony before the Commission was offered between May 20, 1957 and
October 1, 1957.

4/ In the Matter of Statutory Inquiry into the Allocation of Frequencies to the
[Footnote continued on following pagel.
Page 1590 ReportNo.  11-29 (8/6/58)
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8. Having reviewed the contentions of pelitioners and the views of the OD

as to the impact on national defense if the requests in the petitions were to b
granted, the Commission adheres ‘o ifts finding that in the present circumstances
good cause exists for the manner in which the subject rule making was carried
out. The Adminisirative Procedure Act (APA) leaves it within thé discretion of
the agency to waive the provisions of Section 4(a) and 4{c) where good cause
exists., The action taken by the Commission was designed to satisiy the needs

of the Government for spectrum space to be used by radiopositioning devices in
the performance of defense functions held vital to the security of the nation.

The need was urgent, and the considerations supporting it involved highly classi-
fied data which could not be placed on the public record. To conduct a public
rule making proceeding would, in this instance, serve no practical purpose and
could only delay the ocoupancy by the Government of the frequency bands involved.
Under the circumstances, more compelling reasons for waiving the procedural
provisions of Secticn 4{a) and 4{(c) would be difficult to imagine.

9. The considerations raised by Lenkurt as to the band 890-942 mc in an attempt
to refute the Commission’s finding of good cause are entirely without validity.
The fact that the Government will operate in the band subject to ISM interference
does not detract from the importance of this operation. Similarly, the fact that
services presently licensed in the band may continue to operate for the duration
of their license (February 1961, in most instances) does not lessen the urgency
of the Government's requirements. The Commission’s decision to allow already
authorized fixed stations to continue to operate for the duration of their licenses,
without modification thereof, resulted from a concession by the Government that
its present capabilities for utilizing this specirum space do not at this time fore-
close the use of these frequencies by stations now licensed. While some inter-
ference may be created it is not anticipated that it will be so great a problem as
to require immediate removal of all licensed stations from the band. Freezing
authorizations at their present level insures that the interference problem will
be kept at this minimum and enables the Government to plan and implement with
certainty its utilization of these frequencies on an orderly basis. In short, the
considerations which led the Commission to dispense with the requirements of
Section 4(a) and 4(c) remain as compelling for the 890-942 mc band as for the
other portions of the spectrum affected by the Order.

10. While the Commission feels that the “good cause™ under which the rule
making requirements of the APA may be waived is clearly present here, it should
be pointed out that petitioners in a very real sense have not been deprived of an
opportunity to be heard in this matter. As already pointed out, the Commission,
in arriving at its decision to reallocate the affected frequencies, considered the
written comments filed in its Docket 11997 proceeding and the comments and
testimony in Docket No. 11866. Representatives of virtually every segment of
the industry with an interest in the frequencies under consideration participated
in these proceedings. Their requirements and proposals with respect to these
portions of the radio spectrum were fully set forth. Among those heard in both
proceedings were the petitioners who have filed the most comprehensive requests
for reconsideraticn in the instant matter: Aeronautical Radio, Inc., Lenkurt,

4/ [Footnote continued froem preceding page].

Various non-Governmental Services and the Radio Spectrum between
25 mc and 890 mc. For Crder of Inquiry see 22 FR 2684. Written com-
ments in this docket were filed between April 5, 1957 and November 25,

1957.
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RCA and the United States Independent Telephone Association. Collins partici-
pated in Docket 11866, which considered allocations in the frequency range with
which its preseat petition is concerned. Thus the action of April 16, 1958, was
not based solely on the representations of ODM as contended by several peti-
tioners but took into account the views which the industry had just previously
placed before the Commission.

11. Collins Radio, ARINC/ATA and GPL contead that the Commission's Order
violates the terms of the International Radioc Regulations (Atlantic City, 1947)
and is therefore illegal. They point out that the frequency bands 420-450 mc
and 8500-9800 mc are allocated internationally-to aeronautical radionavigation
and radionavigation respectively, and that no provision is made there or else-
where for “radiopositioning,”™ the use to which the Government would put these
frequencies. The aeronautical radionavigation use of the band 420-450 mc per-
mitted in Region 2 (the Western Hemisphere) under the terms of the existing
treaty is limited to the temnporary use of altimeters (No. 211 of the Radio Regu-
lations). The Commission's Order of April 16, 1958, did not in any way change
the access of the aeronautical radionavigation service to this band. In that same
Order the Commission did limit the access of its licensees to the band 8500~
9000 mc however, and indicated that the primary allocation in both the 420-450
mc and 8500-9000 mc bands was to Government radio stations. It should be
noted, however, that the Commission does not, under the provisions of Section
305 of the Communications Act, allocate frequencies or bands of frequencies
for use by U.S. Government radio stations, although the Commission’s Table of
Frequency Allocations in Part 2 of the Rules does indicate as a matter of public
information which bands are allocated for exclusive or shared Government use.
The allocation of these bands to the radiopositioning service has been pursuant
to Presidential authority under Section 305 and not by the Commission. 5/

12, Turning to the substantive considerations set forth in the requests for re-
consideration, the following paragraphs indicate, very briefly, the matters
raised by petitioners.

13, 220-225 mc. — The April 16 Order provides for sharing between the
Government and the amateur service in the heretofore exclusively amateur bands
between 220 mc and 10,500 mc, with the amateur service required to operate on
a non-interference basis to the Government's radiopositioning services operating
in those frequency bands. The Communications Engineer of the City of Burbank,
California has objected to these changes as they affect the band 220-225 mc. It
is contended that the local office of civil defense might find itself without chan-
nels of communication needed in emergency or disaster situations because of the
requirement that its Radio Amateur Civil Emergency Service (RACES) network,
operating on 220.3 mc, protect the radiopositioning service. The Communications
Engineer asserts that other communities may be in . similar circumstances and
contends that those adversely affected should have been heard before the Order
was adopted,

14. That the reallocation of the 220-225 mc band might have an adverse effect
on RACES operations was known by ODM and was considered by the Commission
prior to adoption of the Opinion and Order. It was concluded that overriding
public interest considerations nevertheless required that amateurs operating in
this band must do so on a non-interference basis to the Government's radioposi-
tioning installations. :

5/ See Article 48 of the Buenos Aires Convention of the International Telecom-
munication Union.
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15, 420-430 mc, = This band was reallocated to provide primarily for

its use by Goverrment radiopositicning, with the Amateur Service ailcwed *o
remain in the tand on a non-interierence basis. The temporary provision for
altimecers was retained. ARINC/ATA, Bendix, Electrocom, Douglas, NATA,
Boeing, and Lockheed contend that these frequencies are particularly adaptable
for use by proximity warning indicators as pari of an airborne collision avoid-
ance system and request that portions of the Order be vacated and that a hear-
ing be held to explore fully the potentia! uses of the 420-450 mc band. In addi-
tion to these petitions, 2 separate ARINC/ATA petition has been filed requesting
rule changes looking toward an amendment of the Table of F'requency Allocations
which would allow the 420-450 mc tand to be used by an airborne collision avoid-
ance system. Further, within the body of the petition filed by Bendix in support
of the ARINC/ATA petition, there is contained a separate request, filed in
accordance with §5.253(d) of the Rules that, pursuant to §5.253({f), the Commis-
sion authorize an experimental grant of [imited duration to operate a collision
avoidance system on 430 mc as described in their application for experimental
license dated May 9, 1958.

16. The ODCM has determined that the band 420-450 mc is the only one which can
feasibly be made to serve the Government radiopositioning requirement that
must be fulfilled in this portion of the spectrurmn. Therefore the national defense
consideration being paramount, the Commission adheres to the position taken in
the April 16 Order with respect to the band.

17. Although the Commission's decision to adhere to the position taken in its
April 16 action is based solely on aational defense consideratioas, it appears _
pertinent to make these observations with respect to the band 420-450 mc for

the information of all concerned. Despite the claims that extensive developmental
work has been carried out by private industry involving a collision avoidance
system, it should be noted that no license has ever been issued looking toward

the development of such a system in this band. Additionally, no such system
could have been licensed in this band under the Rules as they existed prior to

the April 16 Order, nor, in fact, would such use have been consistent with the
international table.

18. While petitioners contend that the reallocation has “summarily blocked”
promising recent developments in the perfection of an air collision avoidance
system, it should be pointed out that notwithstanding this assertion there appears
in fact to be no general unanimity on what constitutes the moat suitable allocation
for collision avoidance systems. Testimony in the Docket 11866 proceeding
reflected the need for such an allocation in the bands above 890 mc. Among the
various frequencies mentioned for possible use by proximity warning indicators
and collision avoidance systems were 1000 mc, 3000 mc, 4500 mc, 8500-8900
mc and 13000-26000 mc. In opposing the instant petition of ARINC/ATA, the
Ryan Aeronautical Company disputes the contention that the reallocation of the
420-450 mc band would prevent the development of an air collision avoidance
system. Other industry sources suggest that such a system might well operate
in the vicinity of 35000 mc 6/ or even in the infrared range. 7/

6/ See Boeing Airplane Company Document No. D6-2747, April 5, 1957, a copy
of which is available at the Commission's offices.

7/ See Raytheon publication dated 15 April 1957 entitled *Technical Proposal
for an Infrared Optical Proximity Warning Indicator,” a copy of which is
available at the Commission’s offices.
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19, 890-942 mc. — The April 16 Order deleted the 890-942 mc allocation to
non-Goverament services in order to meet the Government radiopositioning
requirement in this portion of the spectrum. The existing provision for ISM
devices on 915 mc wps retained. Non-Government fixed stations already licensed
in the band were allowed to remain in the band without modification of the terms
of their licenses, for the remainder of that current license period. In other words
they were still required to accept such harmful interference as might be experi-
enced from ISM on 915 mc but would be afforded protection from interference
from the new service, radiopositioning, for the remainder of their current
license period. Although no additional licenses are to be granted to noan-
Government fixed stations in the band, existing licenses may be renewed on the
following conditions:

(1) Such stationsmmust continue to accept such interference as may be
experienced from ISM equipment on 915 mc;

{2) Such stations must accept such interference as may be experienced
from the radiopositioning service, and

(3) Such stations must not cause harmful interference to the radio-
positioning service.

20. Requests that the effect of these provisions be stayed have been received
from the following: Lenkurt Electric Company; United States Independent Tele-
phone Association (USITA); General Telephone Company of the Northwest; Florida
Telephone Corp:; West Coast Telephone Company; Southwestern States Telephone
Company; Peoples Telephothe Corp.; North Pittsburgh Telephone Company;
Northern Ohio Telephone Company; Lorain Telephone Company; Kern Mutual
Telephone Company; Inter-County Telephone and Telegraph Company; General
Telephone Company of Florida; General Telephone Company of Illinois; General
Telephone Company of Indiama, Inc. and Budelman Electronic Corp. The Budel-
man petition, in addition to protesting the action taken with respect to 890-942
mc, requests specifically that the band 840-890 mc be reallocated for the exclus
sive use of common carrier fixed stationa. Additional comments bearing on the
band 890-942 mc were submitted by APl and NCUR. Their comments do not
request a reconsideration of the Commission's Order but direct attention to the
point that the Order may have a limiting effect on the amount of spectrum space
available for future expansion of private microwave systems. Each requests
that this factor be given due consideration by the Commission in its deliberations
in Docket No. 11866.

21. The above parties, other than NCUR and API, argue that the Commission’s
action works undue hardship on independent telephone companies with operations,
actual or planned, in this band and has adverse national defense implications as
well. Principally, they urge that the Commission stay the effective date of its
Order and continue to license on these frequencies until replacement frequencies
can be provided in the shkme region of the spectrum.

22. ‘The Commission has determined that a grant of the relief requested would
be contrary to the public interest., The Government's present obligation to pro-
tect those licensees now in the band was assumed only on the condition that no
additional stations be authorized because its immediate requiremeants can be met
if it knows now the precise locations of non-Governmental s&ations it must pro-
tect. The Commission has been advised that it is inconsistent with national
defense to prolong the licensing of non-Government stations in the band either
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15. 420-430 mc. — This btand was reallocated to provide primarily for ’
its use by Government radiopositicning, with the Amateur Service allcwed to
remain in the tand on a non-interfierence basis, The temporary provision for
altimeters was re:ained. ARINC/ATA, Berndix, Electrocom, Douglas, NATA,
Boeing, and Lockheed contend that these frequencies are particularly adaptable
for use by proximity warning indicators as part of an airborne collision avoid-
ance system and request that portions of the Order be vacated and that a hear-
ing be held to explore fully the potentia! uses of the 420-450 mc band. In addi-
tion to these petitions, a separate ARINC/ATA petition has been filed requesting
rule changes looking toward an amendment of the Table of Frequency Allocations
which would allow the 420-450 mc band to be used by an airborne collision avoid-
ance systemn. Further, within the body of the petition filed by Bendix in support
of the ARINC/ATA petition, there is contained a separate request, filed in
accordance with §5.253(d) of the Rules that, pursuant to §5.253{f), the Commis-
sion authorize an experimental grant of limited duration to operate a collision
avoidance system on 430 mc as described in their application for experimental
license dated May 9, 1958,

16. The ODCM has determined that the band 420-450 mc is the only one whichcan
feasibly be made tc serve the Government radiopositioning requirement that
must be fulfilled in this portion of the spectrum. Therefore the national defense
consideration being paramount, the Commission adheres to the position taken in
the April 16 Order with respect to the band.

17. Although the Commission’s decision to adhere to the position taken in its
April 16 action is based solely on national defense considerations, it appears
pertinent to make these observations with respect to the band 420-450 mc for

the information of all concerned. Despite the claims that extensive developmental
work has been carried out by private industry involving a collision avoidance
system, it should be noted that no license has ever been issued looking toward

the development of such a system in this band. Additionally, no such system
could have been licensed in this band under the Rules as they existed prior to

the April 16 Order, nor, in fact, would such use have been consistent with the
international table,

18. While petitioners contend that the reallocation has “summarily blocked”
promising recent developments in the perfection of an air collision avoidance
system, it should be pointed out that notwithstanding this assertion there appears
in fact to be no general unanimity on what constitutes the most suitable allocation
for collision avoidance systems. Testimony in the Docket 11866 proceeding
reflected the need for such an allocation in the bands above 890 mc. Among the
various frequencies mentioned for possible use by proximity warning indicators
and collision aveidance systems were 1000 mc, 3000 mc, 4500 mc, 8500-8900
mc and 13000-26000 mc. In opposing the instant petition of ARINC/ATA, the
Ryan Aeronautical Company disputes the contention that the reallocation of the
420-450 mc band would prevent the development of an air collision avoidance
system. Other industry sources suggest that such a system might well operate
in the vicinity of 35000 mc 6/ or even in the infrared range. 7/

6/ See Boeing Airplane Company Document No. D6-2747, April 5, 1957, a copy
of which is available at the Commission’s offices.

7/ See Raythecn publication dated 15 April 1957 entitled “ Technical Proposal
for an Infrared Optical Proximity Warning Indicator,” a copy of which is
available at the Commission’s offices,
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